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Appendix 2 – Appointing Specific Pro Bono Counsel 

IN THE COURT OF APPEALS 

STATE OF ARIZONA 

DIVISION X 

 

[plaintiff/appellant name],       )  Court of Appeals           

                                  )  Division X                 

                                  )  No. X CA-CV XX-XXXX        

             Plaintiff/Appellant, )  PRO BONO                   

                                  )  ________ County            

                 v.               )  Superior Court             

                                  )  No. XXXX                   

[defendant/appellee name],        )                             

                                  )  ORDER APPOINTING           

                                  )  PRO BONO COUNSEL           

             Defendant/Appellee.  )                             

__________________________________)                             

Pursuant to the Court’s prior Order Placing Case In Court’s 

Pro Bono Program And Staying Appeal, and given the notice of 

appearance filed _____________, [which also states that 

replacement briefing will be submitted] [which also states that 

supplemental briefing will be submitted].   

IT IS ORDERED [pro bono attorney], Esq., is hereby 

appointed to represent _______ for purposes of this appeal only.  

IT IS FURTHER ORDERED that the Clerk of Court shall amend 

the record to reflect that [pro bono attorney], Esq. of [law 

firm name/address/phone], is pro bono counsel of record for 

____________. 

[FOR CASES WHERE NO BRIEFING HAS OCCURRED:  IT IS FURTHER 

ORDERED that briefing shall proceed as follows:  the opening 

brief is due [date 1]; the answering brief is due within 40 days 

after service of the opening brief; and the optional reply brief 

is due within 20 days after service of the answering brief.] 

[FOR CASES WHERE BRIEFING HAS OCCURRED BUT REPLACEMENT 

BRIEFING WILL BE SUBMITTED:  IT IS FURTHER ORDERED striking the 

briefs previously filed. 
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IT IS FURTHER ORDERED that replacement briefing shall 

proceed as follows:  the opening brief is due [date 1]; the 

answering brief is due within 40 days after service of the 

opening brief; and the optional reply brief is due within 20 

days after service of the answering brief.]] 

[FOR CASES WHERE BRIEFING HAS OCCURRED BUT SUPPLEMENTAL 

BRIEFING WILL BE SUBMITTED:  IT IS FURTHER ORDERED that 

supplemental briefing shall proceed as follows:  the 

supplemental opening brief is due [date 1]; the supplemental 

answering brief is due within 40 days after service of the 

opening brief; and the optional supplemental reply brief is due 

within 20 days after service of the answering brief.]
1
  

IT IS FURTHER ORDERED that the parties shall state on the 

cover pages of their briefs whether they are replacement briefs 

or supplemental briefs and that pro bono counsel shall appear at 

oral argument.  

IT IS FURTHER ORDERED that, upon the completion of 

briefing, the court will issue a separate order lifting the stay 

previously issued by this court in the Order Placing Case In 

Court’s Pro Bono Program And Staying Appeal and setting oral 

argument. 

 

  

                                                           
1
 Briefing schedule to be modified if pro bono counsel is 

appointed to represent the appellee, given that a new opening 

brief would not be required. 
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Appendix 3 – Lifting Stay and Setting Oral Argument 

IN THE COURT OF APPEALS 

STATE OF ARIZONA 

DIVISION X 

 

[plaintiff/appellant name],       )  Court of Appeals           

                                  )  Division X                 

                                  )  No. X CA-CV XX-XXXX        

             Plaintiff/Appellant, )  PRO BONO                   

                                  )  ________ County            

                 v.               )  Superior Court             

                                  )  No. XXXX                   

[defendant/appellee name],        )                             

                                  )  ORDER LIFTING STAY AND     

                                  )  SETTING ORAL ARGUMENT      

             Defendant/Appellee.  )                             

__________________________________)                             

Pursuant to the Court’s prior Order Placing Case In Court’s 

Pro Bono Program And Staying Appeal, and Order Appointing Pro 

Bono Counsel, and as [supplemental] [replacement] briefing is 

complete, 

IT IS ORDERED lifting the stay previously issued by this 

Court in the Order Placing Case in Court’s Pro Bono Program and 

Staying Appeal.  

IT IS FURTHER ORDERED that the clerk set this case on the 

next available calendar, with oral argument.  Counsel will be 

notified of the date and time set for oral argument 
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Appendix 4: Sample Representation Letter 

 

[DATE] 

[VIA HAND DELIVERY/ELECTRONIC MAIL (if applicable)] 

[NAME] 

[ADDRESS] 

 

Re: [case identifier/description] 

 

Dear [NAME]: 

 

We have agreed to provide limited representation to you in this appeal on a pro 

bono basis.  This letter is to confirm the terms of our engagement in that regard.  

Please carefully review this letter and sign and return it to acknowledge your 

agreement with these terms. 

The terms of our representation of you will be as follows: 

Scope of Engagement 

We will represent you in your appeal from [decision in case, with case number and 

date of decision].  We will prepare and submit briefs and argue your appeal in the 

Court of Appeals.  We will not represent you in any further levels of appeal to 

higher courts or on remand to the Superior Court after the Court of Appeals has 

decided your case unless we separately agree to do so in the future, in writing. 

General Terms of Representation 

 We will not charge you attorneys’ fees for our representation.  We also will 

not charge you for reasonable costs and expenses that we incur in connection with 

our representation of you, such as charges for telephone calls, postage, facsimile 

transmissions, messengers, overnight deliveries, photocopying, and computerized 

research.  However, if we are able to recover attorneys’ fees or costs related to this 



 

15 

representation, you agree that we may keep those amounts as reimbursement for 

our pro bono time or for costs incurred on your behalf. 

Staffing 

I will be the primary attorney handling this matter.  I may use other attorneys and 

paralegals to assist in the matter as appropriate. 

Initial Steps and Conduct of Representation. 

I will meet with you to discuss the case and your potential arguments on appeal.  I 

will review the records of the Superior Court and any briefing submitted to the 

Court of Appeals already and will, based on that information, write a brief arguing 

for reversal of the judgment.  I will also file any other necessary paperwork, 

including a statement of items to be included in the record and a notice of 

appearance on your behalf. 

We are happy to represent you in your appeal.  Please sign the enclosed copy of 

this letter and return it to me to confirm your acceptance of the terms of our 

engagement.  In addition, please let me know if you have any questions or if there 

is anything that you want to discuss. 

Sincerely, 

 

LAWYER NAME 

 

TERMS OF ENGAGEMENT APPROVED AND AGREED TO BY: 

 

 

By        
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PROGRAM OVERVIEW

The Ninth Circuit Court of Appeals established its pro bono program in 1993 to
provide pro bono counsel to pro se parties with meritorious or complex appeals, to
provide a valuable learning experience to young attorneys and law students, and to
assist the court in processing pro se civil appeals more equitably and efficiently.

The program was adopted by the court in June 1993 and has been fully
implemented since November 1993.  (See Appendix 1.)  The goal of the program is to
provide pro bono counsel to pro se parties in civil appeals in which briefing and
argument by counsel would benefit the court's review.  All appeals selected for inclusion
in the program have been pre-screened by a staff attorney, the appellate commissioner,
and/or a panel of judges for a determination of the propriety of its inclusion.  Only cases
presenting issues of first impression or some complexity, or cases otherwise warranting
further briefing and oral argument, are selected for the appointment of counsel under
the program.  Since the selected appeals are generally more complex than the average
pro se case presented by staff attorneys to oral screening panels, counsel is needed to
assist the court to ensure that pro se cases receive the same attention as other cases of
similar complexity.

The program is based in large part on the cooperation and volunteer efforts of
the private bar, and on the court's commitment to providing a valuable learning
experience to participating attorneys and law students.  Panels of private volunteer
attorneys in each district of the circuit are coordinated and maintained by an attorney in
each district serving as district coordinator for the program.  The court's pro bono
coordinator works with and relies heavily upon the district coordinators in locating
counsel for each appeal and for recruiting volunteers for the program.  With the potential
exception of some of the amicus curiae appointments and those appointments
specifically for purposes of mediation, the court has committed to hearing oral argument
in all cases selected for the program, which should further enhance the experience of
participating attorneys and students.

The pro bono program offers attorneys and law students a valuable learning
experience while providing pro se litigants with meritorious or complex appeals access
to quality representation, and benefits the court in the increased efficiency and
effectiveness of its review of such cases.
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APPEALS SELECTED

Approximately forty percent of all new appeals filed in the Ninth Circuit have at
least one party who is proceeding pro se.  All new pro se civil appeals (including habeas
petitions) are reviewed at the outset by court staff for jurisdictional defects and are
dismissed early on if no jurisdiction exists.  Still others are dismissed for failure to
prosecute or otherwise summarily disposed of during the course of the appeal.  Many of
the remaining pro se appeals (primarily those determined after the completion of
briefing by staff and/or judges to meet the criteria set forth in 9th Cir. Rule 34-4 to be
submitted without oral argument) are processed on the merits by staff attorneys through
presentation to oral screening panels.

The remaining pro se appeals (primarily those determined by staff attorneys or
judges to warrant further briefing and/or oral argument) are reviewed for a determination
whether counsel should be appointed.  Appeals that have been initially referred or
submitted to oral screening panels are sometimes considered to be too complex for the
oral screening process or require further briefing and/or oral argument for some other
reason.  These appeals are "kicked" from the screening process by staff attorneys or
oral screening panels and referred to the coordinator for inclusion in the program and
supplemental briefing.  Still other appeals are referred by motions panels or staff
attorneys prior to the initial briefing and inventory process on the basis of a motion for
appointment of counsel and/or a review of the district court or agency record.

Cases selected for inclusion in the program include a broad range of legal
issues.  While a significant percentage of the cases are prisoner civil rights appeals or
immigration petitions, many other civil cases are included, such as labor and
employment cases, discrimination, bankruptcy, social security, Indian law, mining law,
contract and civil forfeiture appeals.  Direct criminal (and most habeas corpus) appeals
are not included in the program because the appellants are entitled to paid counsel
under the Criminal Justice Act and because any such appellant proceeding pro se is
probably doing so out of choice.  However, habeas corpus appeals presenting issues of
first impression, complex issues of fact or law, or raising meritorious claims warranting
further briefing are selected for inclusion in the program.

Due to the complex and changeable nature of immigration law, the court has
posted an immigration law outline on the website to assist attorneys in immigration
cases.  In addition, pro bono attorneys appointed by the court may request assistance
from the Immigrant Legal Resource Center (ILRC), by calling 415/255-9499.  (Let them
know you are pro bono counsel for a Ninth Circuit petition for review and are seeking
mentor assistance.)  Links to both the ILRC website and the court's "Immigration
Outline" are on the court’s website at www.ca9.uscourts.gov/probono.

In summary, program cases are generally (though not exclusively) selected after
briefing and inventory have been completed.  This allows staff to more fully evaluate the
merits of the appeal and allows the court to assure participating counsel that only
meritorious or otherwise deserving cases will be selected for the program.  One
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measure of the usefulness of the court’s pre-screening process, and of the success of
the program generally, is that the success rate for the pro bono attorneys and law
students participating in the program has been approximately 50% (at least partial
reversal or other termination favorable to pro bono client) since the inception of the
program.
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PROCEDURES FOR APPOINTING COUNSEL

Once an order has been filed placing an appeal in the pro bono program, the
court's coordinator contacts the district coordinator for the district in which counsel is to
be appointed and forwards copies of any briefs or case materials that are not available
electronically via Pacer, so that counsel has access to all previous filings in this court as
well as the district court or agency record.  The district coordinator then locates
available counsel, who will have the opportunity to familiarize themselves with the
issues on appeal, the history of the case, and the parties involved before committing
themselves to the appointment.  Pro bono counsel must be a member of the bar of the
Ninth Circuit.

If no attorney is available for a given appeal in a given district, the court's
coordinator will contact a district coordinator from another district or will solicit a
participating law school clinic within the circuit to handle the appeal.  Occasionally,
attorneys outside the circuit are appointed as pro bono counsel.  If a volunteer attorney
reviews the briefs and/or other materials and determines that no arguable basis exists
for the appeal, the court coordinator will contact the authorizing judges or Commissioner
and discuss the propriety of vacating the order selecting the case for the program.

Once willing and available counsel has been located for an appeal, the court's
coordinator works with him or her to formulate a mutually acceptable briefing schedule. 
The court's coordinator will then enter a Clerk's order appointing the attorney as counsel
of record and establishing a briefing schedule.  The coordinator also sends counsel an
email confirming the appointment and setting forth the relevant aspects of the program. 
Pro bono counsel is advised to send a letter to the client outlining the terms of the
representation agreement and to obtain the client's written consent. (See Appendices 2
and 3 for examples of orders placing a case in the Pro Bono Program, an appointment
order, and a sample representation letter.)

The court's Pro Bono Coordinator will work with appointed counsel in all respects
to assist them in substituting into the appeal and to process all further motions in the
appeal, including requests for modification of the briefing schedule, motions to withdraw
as counsel, and cost reimbursement requests.  Where appropriate, counsel may
request that the appeal be included in the court's mediation program.
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DISTRICT VOLUNTEER PANELS

Each of the districts in the circuit have a district coordinator who recruits
volunteer attorneys for the program, maintains the current list of volunteers, and locates
individual attorneys to accept specific appointments.  The district coordinator is
generally the chair of that district's delegation of attorney representatives to the Ninth
Circuit Judicial Conference or is someone named by that person.  (A list of the district
coordinators and their contact information is provided with the attorney sign-up form,
which is available on the court’s website at www.ca9.uscourts.gov/probono.)

The district coordinators recruit volunteers through a variety of methods. 
Advertisements or announcements in local bar association newsletters or at local bar
events have proved very successful in recruiting volunteers.  Word of mouth works well
in smaller legal communities.  Another important resource is the annual class of new
lawyer representatives to the Ninth Circuit Judicial Conference, who can be recruited to
volunteer for appointments and/or to recruit their colleagues to do so.

The Ninth Circuit Lawyer Representatives, together with the Ninth Circuit Senior
Advisory Board, have made a commitment to participation in the program, both in terms
of volunteering to accept appointments and assisting in the recruitment of other
volunteer attorneys.  The Lawyer Representatives Coordinating Committee and the
Senior Advisory Board sponsored a joint resolution urging circuit-wide participation in
the program by the private bar, which was adopted by the Ninth Circuit Judicial
Conference in August, 1993.  (See Appendix 1.)

The limited scope of the representation of a litigant on appeal is very attractive as
a manageable pro bono commitment.  In addition, the commitment to hearing oral
argument in these cases, the reimbursement of qualifying expenses and the pre-
screening of the appeals selected for the program provide strong incentives for
participation.  Because of the overwhelming support of and participation in the program
circuit-wide, there are more volunteer attorneys than there are cases in the program.
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LAW SCHOOL CLINIC PARTICIPATION

The Ninth Circuit has historically worked in cooperation with certain law school
clinics in the circuit to appoint law students under the supervision of a professor to
represent pro se litigants.  Pursuant to 9th Cir. R. 46-4, law students supervised by an
attorney admitted to this court may appear on behalf of any client with the written
consent of that client.  This program began solely as a learning experience for the
students without much regard to the need for counsel in specific appeals, but is now an
integral part of the pro bono program and includes the same, carefully screened cases
selected for the program as those handled by the private bar.

With the expansion of the pro bono program, the court has recruited additional
law schools to participate.  Cases are sometimes referred to these law schools for
appointment either because they have been difficult to place in the district of origin for
some reason or because the school has requested a specific number of cases of a
particular type.

When a law school is appointed, the same procedures are followed as described
above, except that the court's coordinator deals directly with the law school rather than
enlisting the aid of a district coordinator.  The law school must obtain the written consent
of the litigant to representation by a law student under the supervision of a professor.  In
addition, the student, supervising attorney, and dean must individually certify that the
requirements for law student participation are met.  ("Requirements for Student
Practice" and the requisite consent and certification forms, are available on the court's
website at www.ca9.uscourts.gov/forms.  Forms must be electronically filed, in the
"Forms/Notices/Disclosures" filing category.)
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SCOPE OF APPOINTMENT AND ORAL ARGUMENT

The order of appointment provides that pro bono counsel will be appointed to
represent the appellant "for the purposes of this appeal only."  Accordingly, the
appointment includes only the handling of the appeal and the drafting of a petition for
rehearing where requested by the client, but does not include the preparation and filing
of a petition for certiorari in the Supreme Court or any other proceedings in any other
court or agency unless specifically requested by this court or agreed upon between the
attorney and the client.

If circumstances arise that require counsel to withdraw as counsel for appellant,
such a motion may be based on any of the established grounds for doing so.  A motion
to withdraw will not generally be disfavored solely on the basis that it would result in
further delay unless such delay would severely prejudice the litigants.

In most cases, every attempt will be made to appoint counsel from the same
district in which the appeal will be argued.  The court has committed to hearing oral
argument in all cases in which pro bono counsel is appointed through the program.  See
9th Cir. Gen. Order 3.8.  (In cases where appointment is for mediation purposes or as
amicus curiae, the court may not guarantee briefing or argument.  Counsel may
withdraw if mediation is not successful.)  When counsel is appointed, court staff
implement several internal court procedures designed to notify the merits panel of the
appeal's inclusion in the program.
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REIMBURSABLE EXPENSES

Attorneys appointed by the court to represent pro se appellants pro bono may
(but are not required to) seek reimbursement for certain necessary and reasonable
costs incurred in their representation.  Because the court has limited funds to reimburse
eligible costs in these appeals, counsel are requested to consider absorbing some or all
of their eligible costs where feasible. 

Attorneys' fees and certain costs are available to prevailing pro bono counsel
under applicable statutes and rules to the same extent as retained counsel.  If you
prevail in the Ninth Circuit, you are strongly encouraged to seek reimbursement of
qualifying costs from the opposing party under Fed. R. App. P. 39 and accompanying
local rules.  The court must be reimbursed for any expenses paid by the Pro Bono
Program that are subsequently recovered from the opposing party.

Requests for reimbursement of costs must be submitted to the program
coordinator and include supporting documentation and receipts.  (A reimbursement
request form is provided on the court’s website at www.ca9.uscourts.gov/probono.) 
Requested costs may not exceed actual out-of-pocket costs, and the court will not
reimburse any portion of attorneys' fees.  If you anticipate that you will incur additional
costs not listed below for which you will seek reimbursement, you must contact the Pro
Bono Coordinator, at (415) 355-8049, before you incur them.  All cost reimbursement
requests must be approved according to these guidelines unless specific exceptions are
made in advance.

Expenses covered by the program include the following:

1. Airfare for travel (within the circuit) to oral argument for one attorney, or if a law
school is appointed, for the supervising attorney and one student.  Attorneys must
contact the Clerk’s Office at (415) 355-7873 to obtain a letter authorizing travel
at government expense before making any travel arrangements, and must
then use the government travel agent to arrange for airline ticketing.  (These
tickets are billed directly to the government.)  Out-of-circuit attorneys must make
their own travel arrangements and airfare is not reimbursable.

2. Other reimbursable expenses related to travel for oral argument include reasonable
accommodations where necessary due to distance, reasonable ground
transportation to and from the airport, parking, and meals.  In many cases, the travel
authorization letter can be used to obtain reduced government rates for hotel
accommodations and car rentals.  The total for all lodging and meal expenses
should not exceed government per diem rates for the particular area in which the
argument is held.  Costs for alcoholic beverages or entertainment are not
reimbursable.

3. Miscellaneous reimbursable expenses incurred during the course of representation
include the following:
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• Photocopying and/or necessary printing costs for briefs and excerpts of record,
motions, and a petition for rehearing.  (See 9th Cir. R. 39-1.2 and 39-1.3.)

• Computer assisted legal research costs, not to exceed $1000.
• PACER fees incurred for accessing the district court record of the case on

appeal, not to exceed $1000.
• Documented long-distance telephone toll calls to the client.
• Postage and delivery.
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CONTACT INFORMATION

For questions about the program, please contact Susan Gelmis at:

Susan_Gelmis@ca9.uscourts.gov
(415) 355-8020




